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Judge admonish the jury at the time and also again in its instructions 


that the prior statement is to be considered by it only as affecting the 


eredibility of the witness. 
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APPELLANT'S BRIEF 


JURISDICATIONAL STATEMENT 
The Appellant James R. Watson, Jr. was indicted for the offense of 
second degree murder (Title 22, Section 2403 of the District of Columbia 
Code, 1961 ed.). The jury returned a verdict of guilty of the lesser 
offense of manslaughter, (Title 22, Section 2405, District of Columbia 
Code, 1961 ed.); and upon this said conviction the Court sentenced the 


appellant to a term of imprisonment of from four to twelve years. This 


appeal was taken in time. The jurisdiction of the Court is invoked under 


Title 14, Section 104 of the District of Columbia Code (1961 ed.). 
STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2403 


"Whoever with malice aforethought, except as provided in 
sections 22-2401, 22-2402, kills another is guilty of 
murder in the second degree.” 


=” s 


Title 22, District of Columbia Code, Section 2405 


"Whoever commits manslaughter shall be punished bya fine 
not exceeding one thousand dollars, or by imprisonment not 
exceeding fifteen years, or by both such fine and imprison- 
ment.” 


Title 14, District of Columbia Code, Section 104 


"Whenever the court shall be satisfied that the party pro- 
ducing a witness has been taken by surprise by the testimony 
of such witness, such party may, in the discretion of the 
court, be allowed to prove, for the purpose only of affecting 
the credibility of the witness, that the witness has made 

to such party or to his attorney statements substantially 
variant from his sworn testimony about material facts in the 
cause; but before such proof can be given the circumstances 
of the supposed statement sufficient to designate the parti- 
cular oceasion must be mentioned to the witness, and he must 
be asked whether or not he made such statements and if so 
allowed to explain them.” 


STATEMENT OF THE CASE 


The appellant was indicted for the offense of second degree murder. 


The charge arose out of the death of one Charles Nebster on August 10, 
1962. Webster was fatally wounded that day in a fight with the appellant. 
The appellant pleaded not guilty to the offense. In due time the case came 
on to be tried to a jury in the District Court. 

At the trial the government's first witness was Robert J. Pierce. 
Mr. Pierce testified that on Friday, August 10, 1962, shortly after 9:30 
p. m., he was in his automobile at the corner of 8th and I Streets, S. E.. 
His car was parked on the corner by a stop sign and behind a police car. 
While there, he saw two men arguing. He recognized the appellant Watson as 
one of the men involved in the argument. He said he heard Watson say, 
"So you want to fight, Huh?". He then saw something pass between the defen- 
dant and another fellow, either the person gave something to ‘latson, or 


Watson gave something to someone else. Watson and the man he was arguing 
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with (Webster) started fighting. Webster was backing up, according to 
the witness. The defendant struck Webster with some object. Webster fell. 
Watson ran from the scene. 

Catherine Brown Mercer was the government's next witness. On the 
night of the alleged offense, she, her sister and a couple of friends had 
bean in a resturant known as "Kuhn's", located at 91S Eighth Street, S. E. 
As she was leaving the resturant she saw Watson and Webster blocking the 
door. The two of them were talking. They were discussing a fight that 
Webster had in an alley with a man named Bunter a little earlier that 
evening. Webster was accusing ‘latson of giving Bunter a knife to cut him 
with in the fight. Watson denied to Nebster that he had attempted to give 
Bunter a knife and the discussion turned into a argument and then the two 
of them "Got on like a fight." They both threw up their hands like they 
were going to fight’ and Watson hit Webster in the face with his fist. 
Webster fell backwards, and he put his hand in his pocket. When he put 


his hand in his pocket, Watson went into his pocket and pulled out an 


object. Webster went into his side pants pocket. With the object, Watson 


cut Webster. The government announced “surprise” and asked permission to 
eross examine the witness with "regard to her prior statement". 

The Court called counsel to the bench and there the government's 
attorney showed the Court a statement signed by the witness and pointed 
out certain portions thereof to the Court's attention. The Court read the 
statement and said, "All right". 

In open Court counsel for the government asked the witness whether 
she remembered giving a statement of the inéident to the police on August 


10, 1962. Government's counsel then began to question her about the 
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statement and read aloud (in the presence of the jury) a part of the state- 
ment. This part of the statement was to the effect that Watson and Webster 
were arguing; that in the course of the argument Watson had his hands in 
his pocket; that Webster started backing off from him; that one of his shoes 
eame off and then Watson pulled his hand from his pocket. and had a knife; 
and that he then started cutting at Webster; and that Webster threw up his 
hands to protect himself. 

The witness admitted making the statement to the police, and when 
asked whether it was true, she replied, "Some of it is true". The witness 
was then asked to state as to what part of the statement was not true 
and she then began to recount her version of the incident again. In her 
further testimony about the matter, she reiterated that Webster put his 
hands in his pocket. At this point the prosecutor showed the witness the 
statement, marked it as a government exhibit for identification, and asked 
her to read it. He demanded to know where in the statement she told the 
police that Webster went into his pocket. The witness sone the statement. 
Some more questioning followed. 

The prosecutor pointed out to the witness (aloud) that no where in 
the statement did she say anything about Webster pulling a knife on Watson 
for putting his hands in his pocket. The witness said that she did tell the 
officer. The witness went on to testify that after Webster fell to the 
ground the defendant stood over him and then he left. 

At no point while the prosecutor was reading from the statement, or 
questioning the witness about the statement, did the court admonish the 
jury that the contents of the statement were to be considered only on the 


issue of credibility of the witness. The Court did not give any such ad- 


monition or caution to the jury in its charge. 
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After the defendant's attorney cross examined the witness, the 


prosecutor asked her further questions on redirect examination. He began 


by asking her as to at what point did she see Webster put his hands in his 
pocket. The witness reiterated that she did see him put his hands in his 
pocket and that this was when he was backing off and after Watson had hit 
him. She recounted that she saw Webster put his hands in his pants pockets; 
and then Watson went into his pocket and then cut Webster. 

Dr. Richard L. Weldon, Coroner for the District of Columbia, next 
testified for the government. He said that he performed an autopsy on the 
body of Charles ‘Webster on August 11, 1962. He determined that death was 
due to shock, due to hemmorage, blood loss, due to a preforation in the 
pulmonary artery and this was due to a stab wound in the left chest. The 
stab wound in the left chest was the fatal wound. He noticed another 
knife wound on the body, as well as some bruises. 

The next witness was a Mr. John Albritton. He was working in & 
pool room at 906 H Street, N. E., on the day of the offense. Mr. Albritton 
said he first saw Webster, the deceased, a little after 9:00 p. m. at 
the front of the pool room. Webster and a man named Walter Bunter were out- 
side at the time and they came through the pool room to go to the alley 
to fight. Later, the group left the alley and at this time the witness 
first saw the appellant Watson. At the time the witness saw Watson, (Watson 
was on his way into Kuhn's Resturant), Webster stopped him and accused 
Watson of giving Bunter a knife to cut him. Watson replied that he did not 
give the boy a knife. The witness Albritton then heard one of them say 
"Well in that case we can ‘duke' it out". According to the witness this 


meant fight. After this, the witness saw them both "prancing around 
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with the fists". He then saw Watson pull out a knife. At that time 
Webster was backing up the street and he had his hand in his back pocket. 
At that time the witness said that someone called him and he had to go back 
to the pool room. When he came back out he saw Webster lying on the ground. 

Private Irving G. Decker of the Metropolitan Police Department testi- 
fied next for the government. On the night of the alleged offense he was 
working in a scout car with another officer. At about 9:30 p. m. he 
received a radio call to investigate a fight in an alley jin the rear of 
918 Eighth ‘treet, S. E. Upon responding to that location, they found that 
there was no fight in progress. The car was backed out of the alley and 
the officers proceeded to Eighth and I Streets, S. E.; there they were 
stopped by a citizen who made a report to them about some other case. 
While they were talking to the citizen, another person (Robert J. Pierce) 
came up to them and told them that a fight was going on down the street, in 
the 900 block of Eighth Street. Pierce pointed to the place where the fight 
was taking place. The officer looked in that direction and saw the deceased, 
Webster, falling over backwards at the time. The officers immediately 
responded to the scene, which was in front of 906 Eighth Street. They 
looked at the body and sent for an ambulance. The officers saw no weapon 
in Webster’s hands at the time they observed him, nor aid they see any 


weapons about the scene. In about five minutes an ambulance came and 


Webster was taken to a hospital. | 


Detective Alfred S. Hack, of the Homicide Squad, Metropolitan Police 
Department, testified for the government as follows: He investigated the 
stabbing of Webster on the night of the alleged offense and his investiga- 
tion first took him to the 900 block of Eighth Street, S. E. He arrived 


at the scene at approximately 9:45 p. m. Webster had been taken to Casualty 


a 


Hospital. Detective Hack went to the hospital and arrived at approximately 
10:15. Webster had expired when the officer got there. He inspected Web- 
ster's clothing. In the left front pocket of Webster's pants, he found a 
razor. It was in a closed position. The spur, or the end of the razor 

was in an upper corner of the pocket. It had been pulled up into the 
corner and the end of the razor was caught "in the left upper corner of 

the pocket as through someone had made an attempt to pull it from the pocket 
and it had jammed in the fabric." The razor was jammed in the pocket. The 
government rested its case. 


The appellant want into his defense and called as his first witness. 


James Eury. He said that he saw Watson and Webster fighting in front of 


the pool room. Watson was backing off Webster, and Webster kept following 
him. The witness saw Watson back up a distance. He saw no more. 

The next witness for the defense was James R. Matthews. He said 
that as he was parking his car he saw a crowd of people standing in front 
of the pool room and that an argument was in progress at the time. He 
parked his car and walked up the street toward where the argument was taking 
place and he saw a fellow whom he knew as Walter (Bunter) and the deceased, 
Webster, arguing. They began to fight on Eighth Street. Shortly, it was 
decided that they would carry the fight into the alley in the rear of 
Eighth Street in the back of the pool room. The crowd went through the pool 
room to the rear alley and Walter and the deceased took off their coats 
and began fighting. The fight lasted for about five to eight minutes. 
In the course of the fight Watson attempted to break it up once or twice 
but was unsuccessful. After Walter knocked Webster down a couple of times 
the fight broke up and everyone left the alley. Walter left the scene and 


after the group had reached the front of the pool room, Webster came up to 
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Watson and began to taunt him. Watson told Webster that he did not want 
to fight him. Watson told Webster that he was trying to break up the fight 
between him and Bunter. Webster told the appellant, "Well, I want to 
fight you". So then they stood there and argued a few minutes and Webster 
swung at Watson once or twice. Watson backed up as if he did not want to 
fight and after he had gone about 15 or 20 feet the deceased, Webster, 
ran his hand in his pocket and he ran on Watson in this fashion. Watson 
had put his hand in his pocket and came out with sonething. It appeared 
to the witness that Watson hit Webster one time and then he walked off. 
Webster fell. Matthews walked over to Webster, saw that he was bleeding, 


he felt his pulse, loosened up his collar. At that time a policeman came 


along and took charge. 

The witness said on cross examination that while Bunter and Webster 
were in the alley, and just before they began to fight, Bunter said to 
Webster "Let some body hold your knife". According to the witness, Webster 
pulled something out of his pocket and handed it to someone in the crowd. 
The witness did not see what it was. ; 

On further cross examination of the witness Matthews, it was brought 
out that after Webster and Bunter had their fight and Webster approached 
Watson, he asked Watson where did Bunter go. Watson told him that Bunter 
had gone home and for Webster to forget it. Webster then said to Watson, 
"you are the next one I want", or something to that effect. Webster ac- 
cused Watson of being with Bunter. Watson protested that he was not with 


him, that he was trying to separate them, trying to break up the fight. 


They started arguing. It was during this argument that Webster swung at 


Watson once or twice with his fist. 
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The appellant, James R. Watson, Jr., testified at the trial in his 
own behalf. He said that on the day of the offense he had worked up until 
about 2:30 p.m. After leaving work he called his mother and she asked him 
to go to Southeast to try to locate his brother and tell him to come home. 
The appellant boarded a bus and got off at Eighth and I Streets, Southeast. 
After reaching the area he eventually came to the pool room. As he arrived 
there was a fight taking place between two men (Walter Bunter and Charles 
Webster). Someone broke up the fight, and the crowd, including those who 


were fighting, went ‘through the pool room to the alley. Watson said he 


went through the pool room out into the back also. When he got back there 


Bunter and Webster were fighting. He saw Webster standing over top of 
Bunter with a razor in his hand. He heard someone say "The man is unarmed, 
don't use a razor on the man." Webster put the razor down, there was 
some more fighting between the two men, and eventually it was broken up. 
Watson said that he left the alley by coming through the pool room and 
that when he was inside someone stopped him and talked to him. When he 
came out of the pool room, Bunter and Webster were fighting again. Watson 
said that he broke up the third fight and that's when he had trouble with 
Webster. 

Watson said that after he broke up the fight between Webster and 
Bunter, he and Bunter started down toward Eighth Street and I Street. 
When they had reached some distance, Bunter discovered that he had left 
his jacket in the pool room. He went back to get it. Shortly after that 
Watson went up to the pool room to try to locate Bunter. After leaving 
the pool room, Watson started back towards Eye Street and Webster was 
standing on the sidewalk and he stopped Watson and began to argue with him. 
He wanted to know what Watson had to do with the fight. Watson replied 
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that he had nothing to do with the fight. Webster then told him that 
since he had so much to do with it he, Watson, could finish taking up 
where Bunter left off. Watson said that he protested and told Webster 
that he did not want to fight him. He said that he walked past Webster; 
did not pay him any attention, but Webster kept on talking. Watson said 
that he got a little way up the street and Webster followed behind him 


and there was a crowd also following him. He said that Webster stopped 


i 
him again for another argument and at that time they got into a fist fight... 


Webster starting swinging at Watson first. Watson said he did not swing 
at him, he was trying to protect himself. Eventually, Watson said, he 
started punching back at Webster. He said that after fighting about five 
minutes or so, Webster dropped one of his arms toward his pocket and put 
his hand in his pocket. Watson said at that time he backed off of Webster 
and put his hand in his pocket and got his knife; and after he got it open 
he went towards Webster with it swinging. He remembers swinging only once 
with the knife. At this time Webster's hand was in his pocket. The appel- 
lant said that he cut Webster because he was afraid of ‘him and he was 
afraid of what Webster had in his pocket. After he struck Webster, he 
said, Webster took one step backwards and then fell over. He struck the 
ground and the appellant did not know what was wrong with him. Watson 
looked at Webster, walked away from him and left the scene. 

After Watson testified the defense rested. | 

In rebuttal the prosecutor called Walter Bunter as a witness. 
Bunter recounted the events of the night of August 10, 1962. He related 
that he and Webster first had a fight that evening in front of Kuhn's 
Restaurant. He said that someone broke the fight up. “Afterwards he and 


Webster went in the alley where Webster offered to fight him again. 
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Bunter said that he agreed to fight Webster again if he would let someone 
hold his knife. Bunter said that Webster had a razor. He did not know 
what Webster did with the razor except that he thought that he gave it to 


somebody to hold. He and Webster fought in the alley for about 10 minutes. 


He said that at no time during the fight did he and Webster have any wea- 
pons in their hands. He denied that Webster was ever standing over him 
with a razor in his hands. He admitted that during the fight in the alley 
Watson jumped between them and tried to break it up. 

After all the testimony was in, counsel argued in summation and the 
court instructed the jury. The jury deliberated and after a while return- 
ed a verdict of guilty of the offense of manslaughter. The Court imposed 
a sentence of from 4 to 12 years imprisonment on this verdict. This appeal 


followed. 
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SUMMARY OF ARGUMENT 

In this case the appellant was charged with the offense of second 
degree murder. He and a man named Charles Webster were involved in a fist 
fight. Webster received knife wounds at the hand of the appellant that 
caused his death. The appellant claimed that he inflicted the fatal wounds 
in self defense. At the trial he testified that Webster started an argument 
with him and agressively provoked a fight. During the fight Webster put 
his hands in his pocket in a way that caused the appellant to believe that 
he was going for a weapon, The Appellant had seen him with a razor earlier. 
In response to this movement, the appellant went into his pocket and pulled 
out a knife and used it on Webster. | 

The government called as one of its witnesses a woman named Catherine 
Brown Mercer who saw the complete fight. She said that Webster and Watson 
were fighting and Webster put his hand in his pocket and it seemed to her 
as if to get something. It was then that Watson went into his pocket and 
got a knife and cut Webster with it. The government announced surprise at 
this testimony and was permitted by the Court to cross examine the witness 
from a statement that she had made to the police that made no reference 
to Webster going into his pocket. The witness acknowledged that this was 
not in her prior statement, she did not recant her trial testimony, nor did 
she acknowledge that the prior statement was correct on this matter. The 
prosecutor made use of this statement at the trial. He read from it, he 
had the witness read from it, he marked it as an exhibit and he constantly 
questioned the witness about it. At no time during the trial, either 
when the statement was being used by the prosecutor or in its instructions 
did the trial court caution the jury that the prior statement was to be con- 
sidered by them only to effect the credibility of the witness. This was 


plain error requiring reversal. 
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ARGUMENT I 


THE TRIAL COURT COMMITTED PLAIN ERROR IN FAILING TO ADMONISH 
OR INSTRUCT THE JURY THAT THE PRIOR STATEMENT OF THE WITNESS 


MERCER WAS ONLY TO BE CONSIDERED FOR THE PURPOSE OF AFFECT~ 

ING HER CREDIBILITY ~ 

The appellant was in a street fight with a man named Webster. 
During the fight Watson fatally wounded Webster with a knife. He was 
charged with second degree murder. Watson claimed that he used the knife 
in the fight in self defense. At his trial he testified that Webster 
started an unnecessary argument with him. He said that Webster claimed 


that he Watson, had helped another man in a fight that the person was hav- 


ing with Webster earlier that day.“ Watson said that even though he deni- 


ed helping the other man in the fight, and despite his efforts to avoid 
difficulty (by walking away from Webster, and later, in backing away from 
him), Webster swung at him, thus starting the fight. Watson said that dur- 
ing the fight Webster put his hand into his pocket in such a way as to 

2 
cause him to believe that he was trying to get a mee Watson had 
seen Webster with a razor when he was fighting Bunter. 

The defense witness, James R. Matthews, corroborated Watson's ver- 
sion of what took ‘place. He said that Webster approached Watson and began 
an argument with him and then after a few minutes swung at Watson once or 
twice, and that Watson backed up and kept backing up as if he did not want 
to fight. He further said that after Watson had backed up 15 or 20 feet, 
Webster ran his hand in his pocket. He said thereafter Watson went into 

1/ It was undisputed that Webster and a man named Bunter had been 
fighting in an alley shortly before the fatal Watson-Webster fight. Bunter, 
the participant in the earlier fight, so testified at the trial. Matthews, 
another witness at the trial also saw the earlier fight. Watson was pre- 
sent when the fight between the two men occurred. 

2/ Under questioning by his attorney, Watson was asked "Why did 


you cut Charles Wester?” He answered, "I was afraid of him and I was 
afraid of what he had in his pocket.” 


- 14 - 


his pocket,, took out a knife, and it was then that the fatal blow was 


struck. 
Catherine Brown Mercer was a witness to the fight and the cutting, 
she was called by the Government to testify at the trial. She said that 
the two men argued and that they then threw up their hands as if they were 
going to fight. According to her, Watson hit Webster in the face with his 
fist. Her testimony under questioning by Government counsel continued as 


follows: 
"Q, What happened then? | 
| 
"A. Webster had on some shoes with no back to them, one 
of his feet came out of the shoe. When his feet 
came out of his show, he went in his pocket. When 
he went in his pocket, that's when the defendant 
went in his pocket and he pulled out some object. 


Who went in the pocket and pulled out some object? 


Webster went in his pocket to get something, I 
guess, but he didn't pull out anything. 


I don't want what you guess, I want you to tell us 
what you saw. 


Well, Webster went in his pocket. 


f 
\ 
i 
i 
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What happened after he went in his pants pocket? 


Well, when he went in his pocket, the defendant, 
he went in his pocket and he pulled out some object. 


The defendant Watson? 
Yes. | 


What did Watson do when he pulled out that object? 


He cut him." /Emphasis Supplied./ | 
| 
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The Government announced "surprise" to the Court, and asked "per- 
mission to cross examine this witness with regard to a prior statement.” 


A conference followed at the bench, where at Government counsel showed 


the judge a statement signed by the witness that she had given to the 


police. The Prosecutor called the Court's attention to a certain portion 
of the statement. The Judge read the statement and said, "All right." 
After the conference the following took place: 


"Q. Mrs. Mercer, you remember giving a statement of this 
incident to the police on August 10, 1962? 


The date, I don't remember but I did give a state- 
ment to the officers. 


All right. Did you not tell the police on that 
occasion: 


About ten mimutes later, Webster, Charles Webster, 
came back around in front of the cafe where I was 

standing. His face was messed up, he was bleeding 
from his nose, his right eye was swollen. Webster 
started to talk to me. He said that he was drunk 

and he didn't want to fight and didn't know why he 
went around to the alley to fight. 


While Webster was talking to me, a man who I did 
not know, later identified as the defendant Watson, 
was standing next to us. Then Watson said, "Man, 
you can't fight." 


Charles Webster said, "Man, I am drunk but see me 
tomorrow.” Watson said that he would see him right 
now. 


During this time, Watson had his hand in his pocket. 
Charles started backing off and one of Charles’ shoes 
came off -- that is Charles Webster -- and Watson 
pulled his hand from his pocket, he had a knife in 
his hand when his hand came out of his pocket. Watson 
then started cutting at Charles and Charles threw up 
his hands to protect himself and that's when Watson 
cut Charles on the side. 


Didn't you make that statement to the police? 


Yes, I did. 


"Q., Was thattrue? 


"A, Some of it is true.” 


The Prosecutor's announcement of surprise at the testimony of the witness 
Brown and his show that the witness had made a pricr statement that varied 
from her trial testimony were proper. It was done in accordance with the 


provisions of Section 14-104 of the D.C. Code. This statute provides as 


follows: 

‘Whenever the Court shall be satisfied that the party 

producing a witness has been taken by surprise by the 

testimony of such witness, such party may, in the dis- 

cretion of the Court, be allowed to prove, for the pur- 

pose only of affecting the credibility of the witness, 

that the witness has made to such party or to his attor- 

new statements substantially variant from his sworn tes- 

timony about material facts in the cause; but before such 

proof can be given the circumstances of the supposed state- 

ment sufficient to designate the particular occasion must 

be mentioned to the witness, and he must be asked whether 

or not he made such statements and if so allowed to ex- 

plain them." 

It is noted that this section provides that a party may be allowed 
to prove a prior inconsistent statement, "for the purpose only of affect- 
ing the credibility of the witness." At no time during the trial of the 
instant case did the Court admonish, caution or instruct the jury that 
they were to consider the prior statement of the witness for the limited 
purpose of affecting her eredibility. 

This Court in the case of Bartley vs. United States, 319 F2d 717, 
115 U.S. App. D.C. 316 (1963) has called the statutory restriction a 
"yigorously limited objective.” The Court pointed out that there is a 
differentiation between this objective and proving as ‘a fact that which 
is contained in a prior statement. It was said further in the Bartley 


case that "proper implementation of this statute included an explicit 


admonition to the jury by the Court at the time a prior inconsistent 


my 


statement is admitted, and also an instruction at the close of the trial, 
that the statement may be considered only as bearing on credibility." 

(319 F2d 719). In the Bartley case neither was done. Upon that ground 
alone, the Court of appeals found that plain error had been committed. In 
the Bartley case, as in the instant case, the defense made no objection to 
the admission of the prior contradictory statement of the witness, nor did 
the defense request the Court then or thereafter to caution or instruct the 
jury as to the limited role which the statement could play in their deliber- 
ations. Even so, the Court found this to be a plain error and a defect 
affecting the substantial right within the meaning of Rule 52(b) (Federal 
Rules of Criminal Procedure) and reversed the conviction. 

The similarity between the present case and the Bartley one is more 
than that a rule of law seems to be applicable. The Bartley case was upon 
an indictment charging second degree murder, as is this one. There the 
appellant was convicted of manslaughter, as was in this case. At the trial 
of the Bartley case the appellant sought to establish that he acted in self 
defense. That is the defense in this case. In the Bartley case the appel- 


lant was accosted on the street by a man named Nicholson. He was in the 


company of a lady with whom Nicholson had been friendly. Nicholson struck 


the appellant's female companion and then advanced upon the appellant ina 
menacing manner, flourishing a black jack or a club of some kind. Accord- 
ing to the appellant's story at the trial, Nicholson struck him in the face 
and then slipped to the ground. Bartley said that it appeared that 
Nicholson was going to renew his assautt upon him, and accordinly Bartley 
shot Nicholson with a gun that he was carrying. 

The Government called a witness named Mrs.’ Manbury who saw the alter- 


cation between Nicholson and Bartley from a nearby window. On direct 
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examination she said that Nicholson had something in his hand, “a stick or 
something." At this point, Government counsel informed the Court that the 
prosecution was surprised by this testimony and asked permission to cross 
examine. The Court permitted it and the prosecutor read to her from a 
statement that she had given to the police. He asked her whether or not 
she had said in response to a question that Nicholson did not have a stick 
or knife. The witness said that the anser was not in the written state- 
ment when she signed it. The Government called the officer who had taken 
the statement and he testified that it was there. The critical factual 
issue in the Bartley case revolved on whether Nicholson, the decedent, 
was or was not carrying a weapon of some kind and this oes as the Court 
of Appeal's said, "intimately related to the merits of Bartley's claim 
that he acted in self defense." In the Bartley case, the trial court did 
not at any time caution the jury that they were suppose to receive the 
prior statement of the witness Manbury as only affecting her credibility. 
This, as was pointed out, was held to be error. The court of Appeal's 
reasoned that the entire nub of the case before depended solely upon the 
juror's view of the claim of self defense. The Court found that the 
Prosecutor's use of the statement to impeach the witness without a proper 
caution to the jury, permitted them to assume that the statement was before 
them for the proof of what it contained. The same is true here. 

This case is unlike Blakney vs. United States, 322 F2d 988 (1963). 
In that case a Government witness gave testimony that surprised the prose- 
cution. The Goverment was permitted to cross examine the witness on the 
basis of a prior written statement. The statement was introduced in the 
process of the government's questioning. The trial court refused to 


| 
instruct the jury that the statement was to be considered only on the 
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issue of credibility. When the witness was cross examined by the prose- 
cutor, he recanted his original testimony which had taken the Government 
by surprise, he acknowledged the truth of his prior out of Court state- 


ment and adopted that as his testimony. In those circumstances, the 


Court in the Blakney case considered that even if the refusal of the Court 


to give an admonition limiting the consideration to be given to the state- 
ment, such error was harmless, since the statement said no more than what 
the witness had said from the stand. This rule in Blakney case cannot and 
does not apply to the instant case. Here, the witness Mercer did recant 
her original testimony which had taken the Government by "surprise." She 
never acknowledged that her testimony that she saw Webster with his hand 
in his pocket before Watson went to his pocket, was not true. She never 
adopted the portion of the statement that omitted this as being correct. 
In fact, on redirect examination by the prosecutor after the defense cross 
examination, the tenor of the prosecutor's question clearly recognized 
that her testimony on direct and cross examination was that Webster did 
put his hands in his pockets, 

This case is like the Bartley; it should be reversed as that one was 


was and remanded for a new trial. 


CONCLUSION 
It was plain and reversable error for the Trial Court to fail 
to admonish the jury that the prior statement of the witness Mercer 
that varied from her testimony was to be considered by them only on the 


issue of credibility. 
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QUESTION PRESENTED 


Where an attempt to impeach a surprising witness goes 
for naught and the witness adopts her prior statement 
as true and is thereafter allowed to enlarge upon the 
prior statement by testifying consistently with her earlier 
“surprising” testimony, did not the trial court properly 
eliminate from its charge a limiting instruction on the 
worth of a prior substantially variant statement? 


Counterstatement of the case 
Statutes involved 

Summary of argument. 
Argument: 


The prosecution did not impeach the witness Mercer 
with a statement “substantially variant” from her sworn 
testimony. 


Conclusion 
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For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,232 


JAMES R. WATSON, JR., APPELLANT 
CP 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellant was convicted of manslaughter on October 4, 
1968, on an indictment filed September 10, 1962, charging 
him with second degree murder. He was sentenced to a 
period of imprisonment of from 4 to 12 years by a Judg- 
ment and Commitment filed October 29, 1963. Timely 
appeal was noted on October 31, 1963. 

The killing arose out of an argument between the ap- 
pellant and one Webster, hereinafter referred to as the 
deceased, (Tr. 49-51). Appellant stabbed the deceased in 


(1) 
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the side and then cut him again about the left eye (Tr. 
88-90). 

The Government presented three eyewitnesses to the 
argument and subsequent killing. For relevant purposes, 
it will suffice to summarize the testimony of the first and 
the third eyewitnesses and then recite in more detail the 
testimony of the second. Robert J. Pierce (Tr. 6-48) 
testified that during “the commotion” he did not notice 
the deceased “dropping his hand to his pocket,” (as the 
question was phrased) (Tr. 27). John Albritton (Tr. 
98-133) also recited what he saw of the argument and 
altercation. Albritton testified that he saw the deceased 
backing away from the appellant with his hand in his 
back pocket (Tr. 111). 

The witness, whose testimony is in issue on this appeal, 
is Mrs. Catherine C. Mercer, (Tr. 44-87). She first came 
upon the scene of the argument when she was leaving the 
Kuhn’s Restaurant. Appellant and the deceased were 
blocking the door. (Tr. 48). A sharp exchange occurred. 
The appellant struck the deceased in the face with his 
fist. The deceased began backing away. As he did so, he 
stepped out of one of his shoes. The appellant pulled a 
knife, continued the attack, stabbed and then cut the de- 
ceased (Tr. 49-54). Mrs. Mercer testified that as the de- 
ceased was backing away, he put his hand into his side 
pocket (Tr. 52). She did not see him pull his hand out 
of his pocket (Tr. 53). At all times the deceased was 
moving backwards (Tr. 54). 

At this juncture the prosecution asked, on the basis of 
a claim of surprise, that the court allow cross-examina- 
tion of the witness with a view toward impeaching a part 
of Mrs. Mercer’s testimony. The prior statement to be 


2 Appellant presented the defense of self-defense (Tr. 245). He 
testified “his hand was in his pocket at the time .. . his hand 
was in his pocket when I went toward him... I was afraid of 
him and I was afraid of what he had in his pocket.” The court with- 
out specific instructional requests charged the jury on the defense 
of self-defense (Tr. 318 et. seq.). No objection was thereafter 
taken (Tr. 327). 
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used was one given by Mrs. Mercer on the night of August 
10, 1962, shortly after the killing. Permission was granted 
and the witness was allowed to examine the statement. 
(Tr. 56-58). 

The object of the attempted impeachment was 
Mrs. Mercer’s testimony concerning the deceased hav- 
ing “put his hand into his pocket” (Tr. 61). No ref- 
erence to that fact was reported in the statement (Tr. 
57-58 and 68). The witness began to explain that on the 
following day she had made a further report to Police 
Officer Hack (Tr. 63). However, during Officer Hack’s 
testimony (Tr. 147-156), he was not asked concerning a 
subsequent report from Mrs. Mercer. 

On further questioning concerning the written state- 
ment given to the police on August 10, 1962, Mrs. Mer- 
cer was asked: “after you had looked at this statement, 
. .. and you read that statement, is what is in that state- 
ment now correct and true?” She answered affirmatively 
(Tr. 66.) 

It was subsequently developed on cross-examination 
that Mrs. Mercer had testified at the coroner’s inquest 
that the deceased had put his hand in his pocket while 
he was backing away from the appellant (Tr. 74-75). 
Then, on redirect examination, in an apparent additional 
effort to clarify the certainty of Mrs. Mercer’s observa- 
tions about the deceased’s hand being in his pocket, fur- 
ther inquiry was made into the matter. Mrs. Mercer 
answered: 


‘ 


‘. .. yes, he had put his hand in his pocket.” 
Q. When was that and where was that? 
A. When he was backing off after Watson had hit him. 
. After Watson had hit him? 
- Yes. He moved backwards and one of his shoes 
came off and he put his hand in his pocket. 
. In his pants pocket? 
- Yes, in his pants pocket. 
. What did he do then? 
. After he put his hand in his pants pocket, Watson 
went in his pocket and cut him with something, I 
don’t know what it was”. (Tr. 84-85.) 


4 
STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2404, pro- 
vides: 


“Whoever commits manslaughter shall be punished 
by a fine not exceeding one thousand dollars, or by 
imprisonment not exceeding fifteen years, or by both 
such fine and imprisonment.” 


Title 14, District of Columbia Code, Section 104, pro- 
vides: 


“Whenever the court shall be satisfied that the 
party producing a witness has been taken by surprise 
by the testimony of such witness, such party may, in 
the discretion of the court, be allowed to prove, for 
the purpose only of affecting the credibility of the 
witness, that the witness has made to such party or 
to his attorney statements substantially variant from 
his sworn testimony about material facts in the 
cause; but before such proof can be given the cir- 
cumstances of the supposed statement sufficient to 
designate the particular occasion must be mentioned 
to the witness, and he must be asked whether or not 
he made such statements and if so allowed to explain 
them.” 


SUMMARY OF ARGUMENT 


Because the witness Mercer was ultimately allowed to 
testify for the prosecution that she did observe the de- 
ceased place his hand into his pocket while retreating 
from appellant, there was no impeachment of her testi- 
mony in this regard. Accordingly, absent a prior “sub- 
stantially variant” impeaching statement, an instruction 
pursuant to 14 D.C.C. $104 would have been inappro- 
priate. Under these circumstances, there was no error at 
all. 


5 
ARGUMENT 


I. The prosecution did not impeach the witness Mercer 
with a statement “substantially variant” from her 
sworn testimony. 


(See Tr. 68, 66, 74-76, 82, 84-85) 


Appellant raises the single point of whether the judge 
should not have “admonish[ed] the jury at the time and 
also again in its instructions that the prior statement is 
to be considered by it only as affecting the credibility of 
the witness.” This single argument asserts, as it must, 
plain error “in failing” to so admonish or instruct the 
jury. 

This argument is quixotic. A reading of the record will 
clearly demonstrate that what started out to be a quest 
for impeachment by the prosecution evaporated into an 
accepted explanation of the absence of the information 
concerning the “hand in the pocket” from the original 
report to Officer Hack. (Tr. 62-63) Indeed, the witness 
testified that the contents of the written statement were 
true (Tr. 66). 

Appellant assumes a substantial variance between the 
witness’ testimony concerning the “hand in the pocket” 
and the absence of such fact in the initial report. This is 
not a substantial variance but a mere omission and when 
the inquiry was pursued it became abundantly apparent 
that the witness could not be impeached by this omission 
because she had, indeed, made a further report to the 
police the next day (Tr. 63.) She had also testified at the 
coroner’s inquest consistent with her testimony at trial 
regarding the “hand in the pocket” (Tr. 74-76). 

Conclusive of the point that the prosecutor did not and 
could not impeach his witness was the fact that on re- 
direct examination the witness was again asked to clarify 
her observations of the deceased with his “hand in his 
pocket” (Tr. 84-85). The basis for surprise (the “hand 
in pocket” testimony) had evaporated and the witness 
was allowed to make full testimonial disclosure of her 
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observations. Under these circumstances, it would have 
been highly inappropriate for the court to have suggested 
to the jury that impeachment of a Government witness 
had, in fact, been accomplished and that the supposed 
impeaching document must be considered for the limited 
purpose of affecting the witness’ credibility. 

The development of this whole point in the record 
merely demonstrates the inapplicableness of Title 14, 
D.C.C. § 104 and this Court’s ruling in Bartley v. United 
States, 115 U.S. App. D.C. 316, 319 F.2d 717 (1963). 
Indeed, the record reflects a clear absence of substantial 
variance between the trial testimony and the earlier state- 
ment, as well as an adoption by the witness of the truth 
of the prior statement. Cf. Robinson v. United States, 
113 U.S. App. D.C. 372 at 377, 308 F.2d 327 at 332 
(1962). Since the attempt at impeachment of the wit- 
ness Mercer evaporated and one other Government wit- 
ness also testified that the deceased placed his hand in 
his pocket one time during the altercation, appellee sub- 


2 In view of the foregoing, appellee need not urge what this Court 
might consider as an alternative reading of this record which 
places the case very much in the posture of Blakney v. United 
States, U.S. App. D.C. 322 F.2d 988 (1963). Appellee 
merely offers this alternative reading of the record to assist the 
court in evaluating appellant’s attempted distinction of the Blakney 
case from the instant case (Tr. 18-19). 

Possibly somewhat confused by the barrage of questions concern- 
ing the “hand in the pocket” and the precise time during the alter- 
cation when this occurred, Mrs. Mercer testified both that the de- 
ceased had his “hand in his pocket while retreating (Tr. 51-52) and 
then on cross-examination she was asked: 


“and at no time—at that time, you did not see his hand in 
his pocket, or reach in his pocket? 

A. No,I did not. 

Q. You didn’t see Webster put his hand in his pocket? 

A. No.” (Tr. 82) 


And then again, as has been pointed out, on redirect examination 
Mrs. Mercer testified that Webster, the deceased, put his hand in 
his pocket as he was backing up. Thus, it would appear that the 
witness testified on both sides of the “hand in the pocket” point. 
Therefore, her credibility as the witness was accessible by the jury 
without special need for recourse to the limiting instruction acquired 
under § 104, supra. 
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mits that this case is an inappropriate vehicle for the 
invocation of the plain error rule as applied in Bartley v. 
United States, supra if, indeed, it can be said, in the first 
instance, that impeachment was had by a “substantially 
variant” prior statement. 


WHEREFORE, appellee respectfully submits the judg- 
ment of the District Court should be affirmed. 


Davip C. ACHESON, 
United States Attorney, 


FRANK Q. NEBEKER, 
HAROLD H. TITUvs, Jr., 
Assistant United States Attorneys. 
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